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New Zealand

Resource Management Act Implementation

Address by Associate Professor Kenneth Palmer
My name is Kenneth Palmer.  I have law degrees from Auckland, New Zealand, Harvard Law School and the University of Virginia, in the USA.  I am an Associate Professor at the School of Law at The University of Auckland.  I have been specialising in Resource Management and Environmental Law for the past 30 years. 

Introduction

It is my purpose to comment on the evolution of the Resource Management Act 1991 which introduced the concept of sustainable management into the decision making process in New Zealand.  This process applies to the regulation and authorisation of all development activities of any significance.  I will start by giving some background on New Zealand as a country, and outline the background to environmental reforms in 1986-1991.  These reforms include governance reforms. I will then explain how the purpose of sustainability has been integrated into the Resource Management Law in New Zealand, and comment on the success and shortcomings of the statutory provisions. 

New Zealand – the country

New Zealand is a relatively isolated country comprising the North and South Islands, of size 268,000 kms square.  It has a large coastline producing an exclusive economic (fishing) zone (EEC) of 1.2 square million miles.  The population is a relatively small 3,800,000 million people.  The small population enables the country to avoid many of the environmental burdens of more heavily populated countries. The main ethnic groups comprise approximately 72% European origin (known as Pakeha in the Maori language), who would have settled in New Zealand since 1800, the indigenous Maori population (tangata whenua – indigenous people of the land) comprise approximately 14.5%, and 5.6% represent Pacific Island people who would have either migrated or been born in New Zealand.  The indigenous population, Maori have special recognition under the Resource Management Act (to be considered later).  In the countryside, pastoral farming is a major activity, and a major income earner, along with tourism.  Physical land features include mountains, forests, fertile plains, glaciers, volcanoes, thermal activity and an extensive unspoilt (undeveloped) coastline. 

Environmental reforms in New Zealand 1986 onwards

Between 1983 and 1987 the World Commission on Environment and Development (under chairman Gro Brundtland) was instructed by the General Assembly of the United Nations to propose long term environmental strategies for achieving sustainable development by the year 2000 and beyond.  This instruction followed an earlier 1972 UN conference on the human environment, under which industralised and developing nations considered the rights of the human family to a healthy and productive environment.  It was apparent to the Brundtland committee that global warming, threats to the ozone layer, desserts consuming agricultural land, were environmental changes which were serious and could effect long-term world survival. The Committee also appreciated that it should go beyond limited environmental issues, as the environment did not exist as a sphere separate from human action and needs, and any recommendations regarding development goals had to be realistic to accommodate the needs of poorer nations as to basic survival (including population strategies).  The Brundtland Report, issued in 1987, established the foundations for “sustainable development”.  

The Brundtland recommendations were confirmed at the United Nations Conference on Environment and Development in 1992 in Rio De Janeiro, Brazil.   The well known Rio Declaration on Environment and Development, endorsed the basic principles of sustainable development.  Principle 1 affirmed that human beings are at the centre of concerns for sustainable development, and are entitled to a healthy and productive life in harmony with nature.  Principle 3 stated that the right to development must be fulfilled so as to equitably meet development and environmental needs of present and future generations.  Principle 4 stated that to achieve sustainable development, environmental protection should constitute an integral part of the development process.  Principle 10 asserted that environmental issues are best handled with the participation of all concerned citizens at the relevant level.  Principle 15 referred to the precautionary principle, to be applied where there were unknown issues as to risk and environmental degradation.  Principle 17 asserted that environmental impact assessment, as a national instrument, should be undertaken for proposed activities likely to have a significant adverse impact on the environment.  Other principles stressed the need for state cooperation, avoidance of harmful actions affecting adjoining states, the need for states to cooperate in good faith and to disclose environmental accidents.  Further, the role of indigenous peoples in environmental management was acknowledged. 

Levels of integrated environmental management

Within the New Zealand context in 1986, there was recognition that greater transparency was needed in law and within government departments and structures to achieve “integrated environmental management”.  There was also recognition of the need to reform the uncoordinated mass of New Zealand legislation which had grown in an incremental manner over the previous 60 years.  This earlier legislation provided for separate regimes regulating emissions or pollutants into the air, the taking and utilization of water, mining of land, subdivision of land, and basic public health requirements (water provision, sewerage, and roading for access).  The Town and Country Planning Acts 1926, 1953, and 1977 enabled local authorities (city and district councils) to zone land for activities, but had objectives which were not applied in the other authorizations required (eg waste discharges).  These matters were addressed by Central Government in the reforms between 1984 and 1991.  
The concept of “Integrated Environmental Management” is consistent with the Brundtland report.   It endorses an “ecosystems” or “ecological” approach, which accepts that all life on the world is interconnected and part of a system, and long term survival requires protection of all things in the environment in their natural condition (other than identified pests and seriously harmful things).  In practical terms, an effective IEM system must first provide for and define normative purposes (sustainability), and secondly provide for integration of strategic policy making and planning, with input from Central Government and local government into the system.  Thirdly a reformed system would require integration of operational planning, consents and enforcement at the regional and district levels. The model system would provide for vertical integration of norms  (purpose), policy, and operational delivery.  Horizontal integration would also be required through directives for local authorities to cooperate in the consistent administration of functions.

Governance Reforms 

The adoption of an integrated environmental management strategy was commenced under the Environment Act 1996 with the creation of the Ministry for the Environment, to represent the central government with responsibility for overall policy for protection of the environment.  Under the same Act, the office of the Parliamentary Commission for the Environment was created to provide an environmental overview and check on performance, with the Commissioner representing in part a defender of the public (community) interest.  The Commissioner would be independent of the Ministry and able to evaluate and comment on performance of the Ministry and other Government Departments, as well as comment on any major developments.  The Commissioner would report annually to Parliament.

To provide a particular focus on conservation, where public land qualified as conservation land (including national parks and land reserves), the Department of Conservation was established in 1987 with a major function of sustainable management.  Finally, to ensure that any reform of the laws regulating environmental standards and development could be effective, the size and location of local authorities (regional, city, district councils) were reformed in 1988 to establish a viable area size and population and economic base for effective regulation.  For example, the 13 regional councils around New Zealand were largely reconstituted to comprehend water catchment areas covered by the major river systems.  Previous experience had shown that small units were not capable of adequately administering effective environmental regulation.  

Environmental Laws Reform 1991

Having put in place the basic structures for appropriate Central Government and local government management, the legislative reform commenced in 1989 with a draft of the Resource Management Act.  The Act was visionary in concept, being intended to replace or amend up to 59 existing statutes which dealt with or had relevance to environmental and natural resource regulation.  The former separate regime for approving mining activities would be integrated into the new RMA, but separate provision would be made for the Government to obtain royalties from the mining of Crown owned minerals.  Subsequently, other legislation would deal with Biosecurity (1993), sustainable management of native Forests (1993), impose quotas to ensure sustainable management of Fisheries (1996), and provide a focus on Energy, Efficiency and Conservation measures (2000).

Resource Management Act 1991 features

Regulates use
The RMA regulates the use and protection of land, air and water, and replaces the separate statutes dealing with those matters.  The central purpose is “sustainable management of natural and physical resources”.  This concept is more limited than “sustainable development” as envisaged in the Brundtland report, which extended to matters of economic policy and support for sustaining employment and development in less attractive areas within countries.  Within New Zealand, the economic and social support matters are largely dealt with by central government as on-going government policy under other powers.

Integrated effects based planning
The RMA was intended to move from a prescriptive zoning approach to an “integrated effects based” policy, premised on the ideological belief that limited freedom of action could occur provided there were minimal adverse effects on the environment.  The form of regulation could be by performance standards and not zoning. Any decisions whether to allow development would be dealt with according to policies and rules in regional and district plans prepared by local authorities.  In practice the former zoning systems, now updated, still remain the main form of control under district plans.  Zoning has the advantage of certainty as to permitted activities, and as to the character of other development likely to be approved under the resource consent system in the particular zone (eg commercial or mixed use zone). 

Existing activities (and buildings) which were non-complying in respect of the new policies and rules would be exempt, under “existing use rights” (RMA, s 10).  But if the existing activities had a serious adverse effect on the environment, they could be the subject of enforcement action to mitigate the adverse effects (RMA, ss 314, 322).  This concession overcomes the principle that existing property rights should not be taken by the State without the payment of compensation.

In general no compensation is payable in respect of the restrictions under zoning rules. But if a property owner can show the rules render the land incapable of reasonable use and place an unfair and unreasonable burden on the owner, that person has the right to apply to the Environment Court for an order that the rules be relaxed or amended to allow for reasonable use (RMA, s 85).  This situation may apply if a property is listed for heritage protection, and the restriction prevents any continuing use of the land.  This outcome would be exceptional.  The provision may limit or moderate the extent of regulation to achieve “sustainable management”. 

Public access
Another objective was to improve public participation or access to policy formulation, planning and decision making, by allowing comprehensive rights to all persons to make submissions and to participate in the planning processes.  The full rights of participation allow any person to make a submission regarding a proposed policy or plan prepared by a local authority (council). But rights of participation in relation to applications for resource consents may be limited or denied where the activity will have no more that a minor effect on the environment, and no person is likely to be adversely affected.  In these circumstances, the council may grant consent without any public participation and no rights of appeal are given to the public.

Maori participation
Regarding Maori participation, stipulations required Maori within the community to be consulted and to have an opportunity to participate along with others in the resource consent procedures. 

Environment Court  

A feature, carried over from the former Town and Country Planning Act 1977, was to retain the specialist Planning Tribunal, re-titled the Environment Court in 1996, to hear appeals where a person seeking a resource consent or making a submission on a consent or plan, was not satisfied with the decision by the council.  This judicial right of appeal distinguishes the New Zealand system from that in the UK.  In the UK, appeals against local decisions are to the Minister for the Environment, and thereby allow for a political decision based on policy to be the final determinant.  The provision of an Environment Court in New Zealand has been the subject of significant interest from other countries, which may not provide a specialist Court with a final right of decision on development proposals. There are 6 Environment Judges, more or less, who sit in separate Courts with 1 or 2 Environment Commissioners. The Court hears appeals only, and does not have any jurisdiction to call-in cases for determination.  Its influence in development decisions is therefore limited.  The baulk of 50,000 resource consents granted by councils each year are not taken to appeal before the Court, so the RMA system enables most final decisions to be made at the local level by councils as “consent authorities”. 

To improve the efficiency of the appeal system, every party is first offered the option of mediation, presided over by an Environment Commissioner.  Mediation requires consent of all the parties, and if successful, the appeal may be settled by a consent order or may be withdrawn.  In practice a significant number of appeals are settled by mediation, and this may achieve a “win-win” solution.  Mediation is also possible at the lower local authority level.

An Environment Judge also presides over civil enforcement applications, and may preside (as a District Court Judge) over prosecutions for offences under the RMA. 

Regions, Districts, councils, administrative functions

In New Zealand there are 13 regions (constituted under the Local Government Act 2002) which are mainly drawn to follow catchment (river) boundaries where desirable. These boundaries assist the Regional Council functions of water management, air pollution control, and responsibility for the coastal marine area (from high water mark to a 12 mile off-shore limit).

Within the regions, are 73 districts under the control of territorial authorities, which comprise 15 cities (City Councils) and 58 districts (District Councils).  In 4 areas, the regions coincide with the district boundaries, and the district councils carry out the regional function. These councils are known as “unitary authorities”.

The members of the councils are all elected at local elections held every 3 years. Every resident and property owner within the region or district has 1 vote in the election. Local authority governance under the RMA is divided between the regional councils and city/district councils. The division of responsibility is based on practical considerations, historical factors and political decisions. 

Above the tier of regional and district plans, central government retains the ability to influence the achievement of sustainable management by the issue of national environmental standards, and national policy statements. A New Zealand Coastal Policy Statement is required and has been issued to focus on coastal management policy.

The 13 Regional Councils are required to produce a regional policy statement on broad regional development objectives. The statement is implemented by a regional coastal plan (mandatory), and any regional plan with rules covering other matters such as soil conservation, water allocation and use, air emissions, waste disposal and pollution. Where a plan does not allow an activity as of right (permitted activity), a resource consent will be needed from the council to authorize the activity.

The 73 City/District Councils must have an operative District Plan, which will regulate land use activities and land subdivision. The regulation will take the form of zoning for different types of activities, including residential, commercial, industrial, rural (farming), and recreational (open space) activities. The rules within zones may be detailed, limiting the size and location of buildings and structures. Rules may require landscaping or planting of shrubs, and may list heritage properties for protection.  Within each zone, certain activities are likely to be listed as “permitted activities” and may proceed without any formal resource consent. The types of activities which will require a resource consent may be prescribed under 4 categories of resource consents: namely controlled, restricted discretionary, discretionary, and non-complying activities.  The district plan may also impose noise level standards, as the RMA imposes a general duty on all persons to reduce noise to a reasonable level.  

Regional and district plans must be reviewed after 10 years in operation (s 79). During the interim period, the responsible local authority (and a private person) may promote a change to the plan. This procedure requires the proposed change to be publicly notified, and allows for submissions by any person and appeals to the Environment Court.  The procedure allowing a change to the plan is desirable to provide flexibility, and to provide an alternative to a resource consent where the rules should be changed generally for the future. 

The complexity of the regulation under regional and district plans and the large bulk of many plans has given rise to concerns over high administrative and compliance costs, and delays in processing of applications for consents. The focus at the local authority level is equally on policy and plan content, and on regulation and control.

Overall Purpose of RMA - Sustainable Management

Under the RMA, s 5(1), the “Purpose” is stated to be “to promote the sustainable management of natural and physical resources”.  This is a comprehensive purpose but does not extend to matters of economic regulation.  Also questions on trade competition are excluded as not being a relevant ground for opposing zoning in a plan or development by another person.  For example, the Act does not set up a licensing system as to the number of factories of any particular kind, or hotels, or other activities which compete on economic grounds.  The Act implicitly endorses a “free market” policy.  However, the economic impact of a proposed development in relation to existing developments may have a broad relevance as to sustainable management, and whether approval should be given.

As stated, the powers in the RMA to achieve “sustainable management” are not as wide as some of the broader concepts of “sustainable development” which may extend to economic instruments and incentives, and social equity programmes relating to employment and welfare. The latter matters are dealt with in New Zealand by Central Government under other powers.

The definition of “sustainable management” under the RMA has been settled under s 5(2) but has given rise to much debate as to interpretation. The Act states in a conventional manner first that sustainable management means managing the use, development and protection of natural and physical resources in a way, or at a rate, which enables people and communities to provide for their social, economic, and cultural well being and for their health and safety.  These objectives may be regarded as the “management function”.  They would surely be acceptable throughout most countries, and are consistent with the objectives in the Brundtland Report and the Rio Declaration.  But, secondly, to ensure that the development is “sustainable” there are three provisos which require the management (a) to sustain the potential of resources (excluding minerals) to meet the reasonably foreseeable needs of future generations [intergenerational equity], (b) to safeguard the life-supporting capacity of air, water, soil, and ecosystems, and (c) to avoid, remedy or mitigate any adverse effects of activities on the environment.  Many of the terms, such as “environment”, “water”, and “effects” are further defined (ss 2, 3).  While the first objectives may be seen as management objectives, the qualifications may be seen as “ecological bottom lines” which must be satisfied if the development is to be approved.  To that extent the purpose has an ecocentric (deep ecology) focus protecting all life forms.

The definition has been criticised by academic writers as containing ambiguities and uncertainties.  The Environment Court, when considering appeals, has differed over the years as to its interpretation or understanding of “sustainable management” as defined.  Initially the Courts interpreted compliance with the ecological bottom lines as a condition of any approval.  More recently the Courts have adopted a balancing approach or an “overall broad judgment” as to whether or not development satisfies the total definition.  This is an holistic assessment.  The Court may approve developments which may have an adverse effect on the environment, provided the adverse effects are mitigated by conditions or outweighed by the benefits which may be accorded to the community by way of economic or social well-being.  Provision of employment or revenue to a community may be significant factors in approval provided no significant adverse effect on the environment is likely to arise.

Real effect of s 5 RMA

The “sustainable management” purpose has been described as an overarching purpose or loadstar which permeates the system at all levels of policy, planning and decision making.  It should guide Central Government, and local government as to strategies, policies, plan preparation, administration, granting of consents, and enforcement.  In practice the concept has been criticized as vague, and local authorities have varied on the extent to which it is an enforceable or achievable obligation.  On the positive side, “sustainable management” has been a catalyst for a paradigm shift in the way many people think about environmental protection and natural resource management.  It has sensitised the public to the extent that they are aware of the objective of sustainable management, being a single comprehensive goal to which the nation and community should aspire.  

In the corporate arena, since 1991 the broader sustainable development objective has been increasingly adopted as the basis for triple bottom line accounting and reporting on performance, to show how corporate entities have satisfied the balance of economic, social and environmental goals.  Under the Local Government Act 2002 (ss 3, 14), “sustainable development” has been prescribed as an objective for local authorities in their broader governance roles of regions and cities/districts.

Other relevant objectives in RMA

In addition to section 5, section 6 provides further focus to the more general objective of sustainable management.  Section 6 identifies certain “matters of national importance” which are to be recognized and provided for in regional and district plans and in considering applications for resource consents.  It contains a number of paragraphs which identify and make reference to the preservation, protection and enhancement of the coastal environment; the protection of outstanding natural features and landscapes from inappropriate use or development; the protection of areas of significant indigenous vegetation and habitats; the maintenance of public access along the coastal marine area, lakes and rivers; and recognition of the need to protect historic heritage.  In addition, paragraph (e) recognises the relationship of Maori (the indigenous people) and their culture and traditions with their ancestral lands (land both formerly or presently under Maori ownership), water, sites, and sacred areas and things.  This provision enables spiritual and cultural views from Maori to be taken into account in the decision making process. 

Section 7, provides that particular regard is to be had by administrators to certain other matters.  The matters listed include guardianship concepts held by Maori and others as to protection of special areas, in particular coastal areas; the efficient use and development of resources; recognition of intrinsic values of ecosystems; maintenance of the quality of the environment; the finite characteristics of natural and physical resources.

Section 8, refers to the Treaty of Waitangi, the settlement treaty between the indigenous people (Maori) and the British Crown signed in 1840.  Administrators must take into account the principles of the Treaty.  In practice this requires that principles of consultation and respect between the Crown and local authorities, and Maori, should be observed and gives rise to certain rights of participation.  

As noted, other natural resources are given additional coverage under enactments relating to Crown Minerals (1991), the Forests Act 1993, and the Fisheries Act 1996.  The latter two provisions provide for sustainable management of forests and fisheries.  The minerals provision does not require sustainable management of minerals which may have a finite existence.

System shortcomings

The Resource Management Act 1991 has been in force for over 13 years.  During this period the Act has been amended on a number of occasions to overcome uncertainties and to improve efficiencies in the administration of the enactment.  The overarching goal of sustainable management under section 5 has remained unchanged, but several additions have been made to the matters of national importance under section 6.  

Light handed central government guidance

At the top level, the RMA provides for national environmental standards to be developed by Central Government following a consultation procedure.  These standards may be directed to setting minimum standards for contaminants; water quality (drinking water); air quality to better regulate the emission of pollutants; and soil quality in relation to a discharge of contaminants; standards for noise; and standards for monitoring (performance indexes).  To date, Central Government has not enacted any binding national environmental standards, and this has given rise to some inconsistency between local authority policies and plans.  The Government has preferred, in a changing dynamic of standards, to provide guidelines in some of these areas but has recently moved towards the establishment of formal standards. 

Secondly, Central Government is empowered to create national policy statements which could supplement the objectives of sustainable management outlined.  To date, no national policy statements have been issued, other than certain statements applying under the New Zealand Coastal Policy statement, and the Hauraki Gulf Marine Park Act 2000.  The intention of the power to allow Central Government to establish further national policy statements allows for greater direction by Government.  However, some would assert there could be risks in encouraging greater Central Government direction of the nature of development.  At the present time, there is a concern over the lack of adequate provision of national infrastructure, including electric power generation capacity.  A solution could be for the Government to create a national policy statement to provide for a degree of priority in dealing with these developments at regional and district levels, or to enact another “matter of national importance”.  The question is presently under consideration by Government.

Uncoordinated regional /district planning

Part of the philosophy of the RMA is to devolve decision making to regional and district levels.  This is the “subsidiarity principle”.  The management of air emissions, water use and discharge of contaminants into water, and control of the coastal marine area is given to regional councils.  City and district councils are given the control over land use activities and subdivision.  With this split of administration, any major development may require to be assessed in relation to zoning or rules under both a regional and district plan.  The Act provides for good vertical integration of plans, and the district plans must not be inconsistent with regional plans.  Any requirement for resource consents may also result in applications to the regional council and to the city or district councils.  The RMA provides for vertical and horizontal integration of the consent processes allowing for joint hearings by a combined consent authority, to ensure a “one-stop shop” outcome and that all major consents can be granted or refused by the combined body.  

The RMA does not prescribe any particular forms of regional policy statements, regional plans or district plans (city and district councils), and this has led to a wide variety of instruments applying throughout New Zealand with little common coordination of style of instrument, size of the documents, techniques for regulation and a great diversity of policies.  Each local authority has been free to adopt its own solution to achieve sustainable management, subject only to a limited number of referrals of decisions to the Environment Court. The fact that the Environment Court only responds to appeals, and does not have any general oversight, has allowed anomalies to arise.  Likewise, the Minister for the Environment has no overall general powers of direction or intervention.  The only exception relates to the coastal marine area, where the Minister of Conservation has the ultimate power to approve or disapprove the coastal plans and to determine a restricted coastal activity consent.  The division of responsibility among local authorities and the limited role of the Environment Court, arises out of the historical evolution of the RMA.  Greater consistency between plans promulgated by local authorities could simplify the system and reduce compliance costs.  By contrast, mandatory consents for building work, covering the integrity of structures, are governed under a nation wide Building Code issued in 1991, and local authorities are not permitted to alter the common standards.

Restrictions on full public participation

In a book published in 1980, by Professor Patrick McAuslan “The Ideologies of Planning Law”, it was stated that there were three distinct and competing ideologies in regulating land activities.  First was the purpose (in western countries) of the law to protect private property interests.  Secondly the purpose of planning law later evolved (post 1945) to advance the public interest, to recognize the legitimate role of Governments taking an active part in developing policies, works and infrastructure, and constructing new towns.  Thirdly, (post 1960) another purpose (or principle) was to advance the cause of public participation and to allow all regulatory procedures and major government works to be subject to public input by way of submissions.  Under the RMA, the objective of full public participation was also restated.  The public have full rights to make submissions in relation to policy statements and plans, which largely follow a zoning system prescribing activities which may be permitted as of right in certain type of zones (residential, commercial, rural and recreational).  Where the activity is not permitted as of right, a resource consent may be required to enable the development.  In this area, public participation has been restricted considerably, to situations where there is an adverse effect on the environment, or particular individuals are adversely affected.  In practice, these restrictions are significant, and many developments may occur without any public involvement. 

Another view is that full public participation is expensive, gives rise to significant compliance costs, and it generally delays worthwhile projects and makes them uneconomic.  In particular, matters like the establishment of prisons, new motorways or local highways, new power station developments, are in practice often prevented or become uneconomic by continual objections and appeals by persons who do not wish the development to occur (the “not in my backyard” syndrome).  A serious question must be raised as to the proper balance between public participation and the need to promote justifiable development and to reduce compliance costs.  The reality is that participation is often the province of well funded bodies, and ordinary citizens cannot afford to participate unless as part of a larger group.  The more powerful participants may not necessarily advance the public interest but may be acting in self interest to protect the value of assets or to prevent economic competition.  Mediation, as a form of alternative dispute resolution, may be attempted, and may result in a win-win situation through an agreed outcome.

The public participation rights (and mediation) also give rise to the practice of payments for obtaining consents from potential objectors.  This practice has been taken advantage of by individuals and groups within communities, including Maori.  Presently there are no requirements for disclosure of payments to facilitate development.  Although payments can be justified as “environmental compensation”, there is a danger that these practices may undermine the integrity of the system.  Some form of disclosure should be required.  

Environmental assessment may be inadequate

Every applicant for a resource consent must include an environmental assessment of the environmental impact of the proposal, proportionate to the nature and impact of the proposal.  In practice, these assessments, prepared by the applicant may favour the application and not be sufficiently comprehensive or may understate any adverse effects.  Unless there are objectors with resources to contest the assessments, the consent authority may be dependent upon a planning report prepared by a planning officer or its consultant as to the true environmental effects of the proposal.  In practice, some developments may be approved, due to an understatement of effects, and consequent upon the obtaining of consents from persons affected (by payment or otherwise).  

Sustainable management purpose uncertain

As noted, the meaning of “sustainable management” under the RMA has been the subject of debate and differing views and interpretations.  At the present time, an “overall assessment” of the merits and compliance with the definition is applied, rather than any strict interpretation.  Important is the ethic behind the purpose, and the realities of anthropocentric (human) needs.  The Act does not give priority to “deep ecocentric” objectives.  A pragmatic interpretation is expected.  The uncertainty is reflected in inconsistencies in the degree of regulation and the standards sought to be achieved.  The purpose of s 5 is highly idealistic, and economic and social realities may require compromises to be made.  

Since 1991 the role of central and local government in promoting “sustainable management” by taking the initiative through acquiring or developing land for public projects has been reduced due to economic and political realities.  Government today is much more dependent on private enterprise and possible joint ventures to achieve good environmental solutions.  There is provision for public bodies to make “requirements” for the “designation” of land for public works and for possible compulsory acquisition. But the RMA provides no powers for funding of development directly by local government, other than by rules or conditions on developers to make reasonable financial contributions to cover infrastructure costs.  Development in New Zealand is largely in the hands of private enterprise, following policies of privatization and economic changes since 1986.  The RMA is largely reactive in practice and not proactive.

Enforcement by authorities

Enforcement by authorities may depend on complaints being made.  The bigger local authorities have comprehensive systems and good staffing provision to ensure that there is reasonable enforcement of obligations, especially where pollution or actual environmental harm is occurring.  In other areas, relating to conditions of resource consents, the enforcement may not be particularly effective.  The RMA provides for abatement notices to be served by local authority officers to prevent any breach of the Act, council plans or resource consents.  The Environment Court may make enforcement orders to prevent breaches.  Council officers may serve infringement notices which are an efficient method of ensuring compliance (with fixed penalties).  Prosecutions for default and offences under the Act are expensive, and are reserved for the most serious situations of pollution or destruction of landscape.

The Future under the RMA

Increased use of NPS and NES

As indicated, National Environmental Standards are now under preparation, and will give greater certainty to minimum obligations such as water quality standards and permissible pollution levels.  The use of National Policy Statements remains problematic, with differing views as to whether or not these should be evolved depending of the changing nature of central government policies and relationship with private investment.

More direction from government ministers and funding agencies

Central government retains a significant capacity to influence the priorities and nature of infrastructure development in controlling in whole or part the availability of government funding, or any additional discretionary funding.  This degree of control is relevant in particular to major roading and public transport initiatives, with recent restrictions imposed on local authorities as to funding roads by tolls.  The main energy corporations are owned by central government, and may make decisions with consequential effects on other development. 

Simplification of the RMA

At the local government level, new technology facilitated by computerisation systems, is likely to improve the quality of land information memoranda showing land zoning restrictions and ground risk situations.  Where a development may be frustrated or opposed, the business community tends to blame the RMA for preventing the development.  Calls have been made by the business community to reform and simplify the Act to minimize compliance costs, reduce processing delays and improve the quality of decision making by consent authorities.  The frustration of projects by objectors, who may be trade objectors, is not uncommon.  These criticisms have some legitimacy, and Central government is considering proposals to improve processes.

Fast track paths
One proposal is for major infrastructure projects (power stations, motorways) to have a fast track process which will enable a single hearing, either at the local level with a special tribunal or by direct referral to the Environment Court.  This fast track would avoid the probability of two hearings, first at the local authority level and then before the Environment Court, with obvious delays and double expense.  A direct referral to the Environment Court has long been advocated by lawyers, but for various institutional reasons has not been implemented by successive Governments. 

Increased Maori consultation and participation

Problems exist as to the extent of consultation with Maori in relation to proposed regional and district plan provisions.  Also, consultation in relation to the many different types of resource consent applications may depend upon views whether or not Maori may be affected.  Within the Maori community, there may be uncertainty as to which groups (iwi, hapu, or individuals) should be consulted, and inadequate sub-consultation within the group.  More generally a problem of resources may exist where Maori are invited to contribute, but do not have the capacity to prepare adequate responses or to engage consultants.  Some local authorities are prepared to fund the consultation, but others do not make that offer.

The Local Government Act 2002, s 81, provides a directive for increased Maori participation in all matters.  Maori, like others, may require further resources to participate.  Also, in relation to current foreshore and seabed claims, issues of payment for consent to developments by others may arise.  

Public participation concerns
As noted, the matter of public participation has been controversial.  The extent of public participation in relation to the content of regional policy statements, regional plans and district plans appears to be satisfactory. Public participation in relation to requirements for public works, and resource consent applications could well be reduced, or limited to avoid long costly contested applications.  More reliance upon the quality of decision-making could be justified.  The repetition of full hearings before the Environment Court could be eliminated, or provision made for direct referral to that Court of issues of major significance.  In practice, many applicants for resource consents will not proceed if the matter requires notification and public participation, preferring to proceed with a development which may be approved without potential opposition.

Increased use of consultation with persons likely to be affected, with negotiation and mediation between parties may produce more “win-win” outcomes.  These processes are used at present, but may increase in the future to reduce the high costs of contested hearings and delays from appeals.

Conclusion

The system of resource management regulation under the RMA applied in New Zealand is acceptable within the historical and legal evolution of the laws of the country and can be adjudged a successful regulatory law.  The purpose of sustainable management (or sustainable development) could be adapted by other countries.  But other parts of the system could not be easily transplanted where there are different government traditions and structures. The globalisation through the UN agencies of environmental objectives and law is a reasoned and sound basis for the criteria being adapted to the needs of other countries. I hope my address may assist the understanding of the RMA system.
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